ABATEMENT. 

1. A sciert facias, to recov- 
er a penalty imposed on a 
Sheriff fer not returning 
process, cannot upon his 
death, be revived against 
his representatives. Ma- 
son v. Bailew, 483 


2. An action of ejectment 
does not abate by the 
death of the lessor of the 
plaintiff. Wilson v. Hall, 

489 
Ses Esecrmenr. 


ACCESSORIES. 
There can be no accessories 
in inferior offences; but 
whatsoever will make a 


man an accessory before 
the fact in felony, will 
make him a principal in 
trespass and other misde- 
meanors, as in battery and 
forgery at common law. 


Procurers and _aiders, 
therefore, in such cases, 
are principals, and may be 





in an indict- 
State v. Cheek, 
114 


so ch 
ment. 


ACTIONS. 

One, who has purchased the 
interest in a chose in ac- 
tion, without having ac- 
quired a | title, and 
thus is authorised, as a- 

nt, to bring a suit at 
aw in the name of his as- 
signor, may, also, in the 
same name, prosecute any 
action growing out of the 
same, and collateral to it ; 
as, in this case, an action 
against a Sheriff for not 
serving, in due time, a no- 
tice to take depositions, 
placed in his hands by 
such assignee. Water- 
man v. Williamson. 198 


ACTION ON THE CASE. 
1. In an action on the Case, 
for the seduction of the 
plaintiff’s daughter, it is 
competent for him to give 
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in evidence, on the ques- 
tion of damages, the char- 
acter of his own family, 
and, also, the pecuniary 
circumstances of the de- 
fendant. McAulay  v. 
Birkhead. 28 
. In such an action, it is not 
competent for the defend- 
ant to shew that the daugh- 
ter consented willingly to 
the seduction, or even that 
she, in fact, seduced the 
defendant,—her consent 
not depriving the plaintiff 
of his right of action. 
Ibid, 

3. When a person undertakes 
to load a boat with goods, 
and by his negligence the 
goods are suffered to fall, 
so as to injure the boat, he 
is liable for the damages to 
the owner of the boat. 
Pate v Rail Road Com- 
pany, 325 
. But where such person did 
not act as agent of the de- 
fendants in loading the 
boat, but the loading was 
undertaken and conducted 
by another person, the 
owner of the goods, the 
defendants are not liable. 
I bid. ° 

. Where a creditor had 
placed a note in the hands 
of an officer for collection, 
and another, by persua- 
sion, induced the officer 
not to collect and the debt- 
or not to pay the debt. 
Held that the creditor had 
no ground for an action 
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on the case against the 
other parties. Platt v. 
Potts, 455 


.A declaration in deceit 


for the sale of an unsound 
negro, alleging the un- 
soundness to have pro- 
ceeded from drunkenness, 
is not supported by evi- 
dence, showing merely 
that the negro had a pro- 
pensity to get drunk and a 
habit of intemperance 
The unsoundness must be 
shewn to have existed be- 
fore the sale. Haves v. 
Twitty, 468 


See Trespass. 


AMENDMENTS. 


Courts have power to amend 


their process and records, 
notwithstanding such a- 
mendment may affect ex- 
isting rights. Green v. 
Cole, 425 


APPEAL. 


. Ar appeal lies to the Su- 


perior Court from an order 
of the County Court, al- 
lowing an amendment or 
setting aside a judgment 
for irregularity. Williams 
v. Beasley. 112 


. Upon the plea of “ nul tiel 


record,’ whether the re- 
cord exists, is a question 
of fact; what is its legal 
effect, is a question of law. 
From a decision on the 
former, the party cannot 
appeal ; form a decision 





on the latter he may. 
Trice v. Turrentine, 212 
. The Act of Assembly of 
1850, ch. 3, authorizing an 
appeal by one defendant, 
where there are more than 
one, does not apply to ap- 
peals, taken before that act 
went into operation.— 
Smith v. Calloway, 477 


See Basrarpy. 


ARBITRATION AND 
AWARD. 

. There is no statutory pro- 
vision in this State upon 
the subject of awards; 
but it is the practice to 
enter up judgments upon 
them, in those cases, where 
by the common law, an 

_ attachment would have 
been granted for a disobe- 
dience of a rule of Court, 
that is, where the rule has 
been made by the Court, 
in a cause pending there- 
in. Gibbs v Berry, 388 

. An award must be cer- 
tain, and this certainty 
must a pear upon the face 
oftheaward. The award 
must also be final, as to all 
the matters submitted, so 
as to put an end to the 
suit, Ibid. 

. But where, in addition to 
the general rule for arbi- 
tration, it was entered of 
record, that “it is further 


ordered, by consent of the 


parties, that the said refer- 
ees enquire and ascertain 
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the dividing line of *the 
lands of the said parties, 
and that ‘they lay off and 
establish the lines, which 
they shall ascertain, etc., 
and cause a correct plat to 
be made, etc., and that the 
said parties, upon said di- 
viding line being so estab- 
lished, make and execute 
such releases to each other, 
that may be necessary and 
proper,’ and the referees 
made a report according 
to this submission. twas 
held, that the Court should 
not set aside this report, 
but leave it to the parties 
to assert their claims in a 
Court of Equity, as upon 
acontract, Ibid. 


See Evsectrmenr. 


ARREST. 


. To constitute a legal ar- 


rest, it is not necessary 
that the officer should 
touch the person of the 
individual, against whom 
the precept has issued. « It 
is sufficient, if, being in his 
presence, he tells him he 
has such a precept against 
him, and the person says I 
submit to your authority, 
or uses language expres- 
sive of such submission. 
Jones v Jones, 448 


. But in all such and similar 


cases the question is, 
whether there was or was 
not an intention to arrest, 
and so understood by the 





ASSAULT & BATTERY. 
1, It seems that, though an 
assault with intent to mur- 
der, was formerly consid- 
ered a felony, it is now 
held to be a misdemeanor 
only ; and although it may 
be a high misdemeanor, it 
is not subject to any addi- 
tional punishment, but on- 
ly such as in the discre- 
tion of the Court, may be 
inflicted for other misde- 
meanors at common law. 
State v. Boyden, 505 
. Where a person had been 
forbidden a house by the 
owner, but visits it at the 
invitation of a servant, at 
an hour when he may ex- 

t to meet the owner, 
for the purpose of having 
music ; when, instead of 
bringing his violin, he 
comes armed with a dead- 
ly instrument, a six revol- 
ving pistol; when, upon 
being ordered out by the 
owner, he asked the latter 
to go with him, and this 
being refused he stopped 
at the door and made an 
assault by presenting his 
pistol—this, if death had 
ensued, would have been 
murder, and therefore, e- 
ven according to the old 
authorities, he might well 
be convicted of an assault 











with intent to murder, 
Ibid. 


ASSUMPSIT. 





See Contracts. 


ATTACHMENT. 


An attachment, like a war- 


rant, need net contain any 
certain day of return, and 
conforms te the Statute, if 
made returnable “ within 
thirty days” from its date. 
Hiatt v. Simpson, 72 | 


Although a plaintiff who ob- 


tains a judgmont in an at- ( 
tachment anid on land, ° 
may have taken judgment 
ie the ; se op he 
still has a right to have the 
land sold, under the levy 
and the order founded 
thereon. Simpson v. Hi- 
att, 470 


BAILMENT. « 
See Contracts. 


BASTARDY. 


. In a proceeding in bastar- 


dy, returned to the Court, 
the following entry was 
made: ‘“ Compromised. 
Defendant enters into 
bond, and is to pay all 
costs.” And judgment 
was rendered, that the 
defendant pay twenty dol- 
lars, instanter, to E. L., 
Yo mother. Held, _ 

was a judgment o 
the Court, which could 
























not be set aside at a sub- 
sequent term, at the in- 
stance of the defendant. 
State v. Auman, 241 
. Held further, that, on ap- 
al to the Superior Court, 
rom the order in the 
County Court, setting a- 
side such judgment, the 
Superior Court cannot en- 
ter judgment de novo for 
the twenty dollars, but 
must issue @ procedendo, 
Ibid. 
3. In a proceeding under the 
| Bastardy acts, evidence 
\ may be given on the part 
of the defendant, under 
the act of 1850-1, that the 
woman, whose examina- 
tion is offered, is unworthy 
of credit, from her char- 
acter or from any other 
cause. State v Floyd, 382 
._A child born in wedlock, 
though born within a 
moat or a day after mar- 
riage, is legitimate by pre- 
sumption of law, and 
where the mother was visi- 
bly pregnant at the mar- 
riage, it is a presumption 
juris et de jure, that the 
child was the offspring of 
the husband. State v Her- 
man, 502 
2. Where the examining Jus- 
tices do not find, whether 
a child, all to be a 
bastard, was born in wed- 








lock or not, that being a 
uestion before them, nor 
whether, if born in 
wedlock, the facts existed 





which would still render it 
a bastard, as non access or 
impotency of the man, who 
was married to the wo- 
man, at the time when she 
had the child ; there is suf- 
ficient ground for quash- 
ing the proceedings, Ibid. 
. So, also, if they pass upon 
these facts, on the testimo- 
ny of the mother alone, 
for as to them she is an in- 
competent witness, Ibid. 


BEQUESTS AND DE- 
VISES. 

1. A bequest was as follows: 
“I give and bequeath to 
E. and 8. all the negroes 
I sent to my daughter P., 
to them and their heirs 
forever ; and if they should 

die without an bye. = 
said negroes to ually 
divided between i and 
all my children.” E. mar- 
ried the defendant, and 
died, without leaving a 
child. 8. married the 
pon is still living, and 
as several children.— 
Held, that E. and S. took 
vested estates—that cross 
remainders could not be 
implied, and that E’s es- 
tate ee be defeat- 
ed, upon the contingenc 
of Sorah’s dying, ening 
no child. Coffield v Ro- 
berts 277 


. A. devised the premises 
in dispute, as follows. “I 
lend the tract of land I 
now live on unto my wife, 





v 
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during the time she re- 
mains a widow.” He also- 
lends her certain slaves. 
“Immediately after the 
marriage of my widow, or 
directly after the death of 
my wife, Polly, I give all 
the before mentioned es- 
tates, within doors and 
without, to my loving 
wife’s heirs, by consan- 
guinity, with the exception 
of Elizabeth -McPherson, 
and I give and bequeath 
to her one dollar.” The 
testator died in May, 1837, 
his will was proved in the 
same month, when she 
dissented. In the August 
following, she intermar- 
ried with Andrew Flora, 
and shortly afterwards 


was delivered of a child, 
of which she was pregnant 
at the death of the testa- 


tor. The child lived a- 
bout six months and died, 
and within a few months 
after the death of that 
child, she had by Flora a 
child, the lesser of the 
plaintiff. The testator’s 
wife had five brothers and 
sisters, who were living 
when the testator made 
his will, and when he died. 
The defendant is the heir, 
ex parte paterna, of the tes- 
tator’s posthumous child, 
who was the heir of the 
testator. Held, first, that 
the lessor of the plaintiff 
could not claim as heir of 
the deceased child, be 
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cause it did not appear 
that he was born within 
ten months after the death 
of such child, and be- 
cause, even if so born, 
he was only an heir ez 
parte materna, and there- 
fore was not entitled to 
the land, derived to the 
child, either by descent or 
devise, from its father. 
Held, further, that on mar- 
riage of the widow, the 
land vested absolutely in 
the child, and upon its 
death descended to its 
heirs ex parte paterna.— 
Flora v Wilson, 344 


. Even if the devise were 


contingent at first, still the 
lessor of the plaintiff can- 
not take as one of the re- 
mainder men, because the 
particular estate of the 
mother, whetier deter- 
mined by her dissent to 
the will, or by her mar- 
riage, did not continue to 
his birth, and consequent- 
ly his contingent estate 
would have been defeated, 
Ibid. 
BIGAMY. 


In an indictment for bigamy, 


the place where the first 
marriage was had is not 
material. It is sufficient 
to set forth, that there 
was a Pe marriage. 
State v. Bray, 289 


BILLS & PROMISSORY 


NOTES. 


The maker of a promissory 
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note, made payable on de- 
mand at a particular place, 
is not bound to pay it un- 
til it is presented at the 
place where it is express- 
ed to be payable. And 
there is no ground for a 
distinction upon this point, 
between notes made by a 
natural person and those 
made by a corporation. 
Nor can such_a note be 
used as a set off or offered 
as a payment to the maker, 
unless so presented. Bank 
of the State v Bank of 
Cape Fear, 75 


BONDS. 45/ 

A bond, with a condition 
that the plaintiffs should 
“break the will” of a de- 
ceased person, of whom 
the obligors were net of 
kin, or, “if they failed to 
break the will, should pay 
all the costs of the suit 
that shall be brou sht,” is 
void, on the ground of 
maintenance, and as being 
against public justice.— 
Martin v Amos, 201 


BOOK DEBTS. 

Under the book debt act, the 
book and oath are only 
evidence of small articles, 
which have been deliver- 
ed within two years; but 
they are not evidence that 
the book contains all the 
credits and a full and true 
account of all the dealings 
between the parties, so as 
62 








2. The circumstance 





517 


to shew that nothing is 
due to the other party and 
to disprove all of his claim, 
except such items as are 
stated in the book, upon 
the ground that this con- 
tains all just credits, and 
consequently sets forth all 
the amount, to which the 
opposite party is entitled. 
Alexander v Sméot, 461 


BOUNDARIES. 


.In ascertaining the boun- 


daries of a grant, when a 
point is described, as be- 
ing a given distance from 
a certain other point, a di- 
rect line is implied, unless 
there be something to re- 
but the implication. Slade 
v Etheridge, 453 
that 
both points are on the 
same river has no tenden- 
cy to destroy the implica- 
tion, Ibid. 


. What are the boundaries 


of a tract of land, is a 
question of law, being a 
mere question of construc- 
tion. Where a line is, and 
what are the facts, must, 
of course, be found by the 
jury. Burnett v Thomp- 
son, 379 


' BURGLARY. 


. In Burglary, there must be 


a breaking, removing or 
putting aside of something 
material, -which consti- 
tutes a part of the dwel- 
ling house, and is relied on - 











as a security against intru- 
sion. A door or window 
left open is no such secu- 
rity. But if the door or 
window be shut, it is not 
necessary to resort to 
locks, bolts or nails. A 
latch to the door or the 
weight of the window is 
sufficient. State v. Boon, 

244 
. When a man burglarious- 
ly entered a room, where 
a young lady was sleeping, 
and grasped her ancle, 
without any attempt at 
explanation when she 
screamed, this is some evi- 
dence of an attempt to 
commit a rape, and must 
be submitted by the Court 


to the jury, J bid. 


CERTIORARI. 

. When the proceedings of 
an inferior tribunal are not 
according to the rules of 
the common law, the ag- 
grieved party is entitled to 
a certiorari; but only to 
have them reviewed as to 
matters of law. State v. 
Bill, 373 
. If a party, entitled to an 
appeal irom an inferior to 
a superior tribunal, is de- 
nied that right, or depriv- 
ed of it by fraud, or acci- 
dent, or inability to com- 
ply with the requirements 
of: the law, he is entitled 
to have his whole case, 
both as to law and fact, 
brought up by certiorari, 





and to a trial de novo in 
the Superior Court, Ibid. 


CLERKS OF COURTS. . 


See Morreaces. 


CONSTABLES. 


1, To show that a person 


was a Constable, it must 
appear that he was elected 
by the people, as prescrib- 
ed by Act of Assembly, 
(Rev. Stat. ch. 24) or was 
appointed by the Court to 
supply a vacancy, as pro- 
vided by the said Statute. 
State v. Lane, 253 


. A. placed notes in the 


hands of Lawrence, a con- 
stable, for collection.— 
Lawrence went to Ala- 
bama, without collecting 
them. A. then took them 
from Lawrence’s saddle 
bags and delivered them 
to Gupton, another con- 
stable, taking and placing 
in the saddle bags a re- 
ceipt from Gupton, prom- 
ising to account with Law- 
rence. Upon Lawrence’s 
return, he received the 
wow from Gupton. Held, 
that the sureties on Law- 
rence’s constable’s bond 
were not discharged from 
their liability. State v. 
Lawrence, 284 


See Limrrations. 


CONSTITUTION. 


. Corporations, though not 


mentioned in the Constitu- 
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tion of the United States, 
are within its provisions, 
as they are within the pro- 
visions of any other gen- 
eral law. ank of the 
State v. Bank of Cape 
Fear, 75 


. A legislative charter to a 
corporation is a contract 
of inviolable obligation, 
and no State can constitu- 
tionally pass any law im- 
pairing such contract.— 
bid 


. The act, therefore, passed 
at the General Assembly, 
1850-51, entitled “An 
Act in relation to ex- 
changes of notes between 
the several banks of the 
State,” which declares, 
that when a bank or its 
branch presents for pay- 
ment a note of another 
bank, the latter may pay 
its note with a note or 
notes of the same, with- 
out regard to the place 
where the same may be 
payable, is contrary to the 
Constitution of the United 
States, and therefore void. 

Ibid. 

CONTRACTS. 

. Although there be a spe- 
cial contract to do, or not; 
to do, a particular thing, 
a party is not bound to 
resort to it, to recover 
damages for a breach, but 
may declare in tort and 
say that the defendant has 





neglected to perform his 
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—_- Robinson v. Thread- 
] 39 


2. In the case of a bailment, 


the bare being trusted 
with another’s goods, is a 
sufficient consideration for 
the engagement, if the 
bailee once enter upon the 
trust, and takes the goods 
into his possession. As 
where a man undertakes 
to collect notes for anoth- 
er, without mentioning 
any consideration, and 
takes the notes for that 
purpose, there is a suf- 
ficient legal consideration 
for the engagement. — 
Ibid. 

. Assumpsit will lie for 
goods sold and delivered, 
when the contract is re- 
duced to writing, as well 
as an action on the spe- 
cial contract. If the sale 
is for cash, assumpsit ma 
be brought forthwith—f 
on time, at the expiration 
of the term of credit. If 
a sale is on time, and a 
note and security are not 
given, according to the 
contract, assumpsit will 
lie at the end of the time, 
or the party may sue be- 
fore, when he must de- 
clare specially for the o- 
mission to give the note 
and security. McRae v. 
Morrison, 46 

. A contract was as follows: 
A was to cultivate a Bin 
tation belonging to B, in 
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the year 1849. A was to 
furnish the means and 
materials to make the 
crop, as far as he was 
able, and such as weve 





not furnished by him 
were to be furnished by | 
B. At the end ‘of the 
year, B was to sell the | 


crop and have one third, | 


and then deduct all the | 
expenses, and pay the res- | 
idue to A. eld, that | 
this was nor a leasing of 
‘ the land by one party to 
the other, not a case of | 
hiring a laborer by the | 
owner of the land. But | 
the parties were joint 


owners of the crop; and | 
B, having survived A, had | 
a right to the property as | 


joint owner, in order to | 
dispose of it according to | 
the contrace. Moore v. 
Spruill, 55 | 
here, in consideration 
of a promise to pay the 
debt of another, the de- 
fendant receives property 
and realises the proceeds 
thereof, the promise is not 
within the mischief pro- 
vided against by the Sta- 
tute of Frauds, and the 
plaintiff may recover on 
the promise, or in an ac- 
- tion for money had and re- | 
ceived. Stanley v. Hen. | 
dricks, 86 | 
. But it is otherwise, where | 
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nal one—not substituted 
for it, Ibid. 


. Assumpsit for the reward 


offered by the following 
advertisement for the ap- 
prehension of a stolen ne- 
gro and the felon: “ A re- 
ward of $100 for the ap- 
prehension of both, or $50 
for the negro out of the 
State ; $25 for the appre- 
hension of the negro with- 
in the State, and his de- 
livery to the subscriber, or 
fr keeping him so that his 
owner gets him again.” — 
Held, that the reward of 
$100 was offered only for 
the apprehension of the 
felon and the negro, if 
taken without the State. 
and $25 for the negro if 
taken within the State.— 
Washburn v. Humphreys, 

88 


. Contracts with lunatics 


are not all absolutely void ; 
but such as are fairly made 
with them for necessaries, 
or things suitable to their 
condition and habits of 
life, will be sustained.—- 
Richardson v. Strong, 106 


. Where a person is insane, 


so as to attempt injury to 
himself, and the destruc- 
tion of his property, the 
services of a nurse and 
guard fall within the class 
of necessaries, as defined 
by law. Ibid. 


the new promise is merely | 10. A public agent is not an- 


superadded to the origi- 


swerable personally for 





INDEX. 521 


any contract made by him 
in his official capacity, un- 
less he specially binds him- 
self to be personally re- 
sponsible. Tucker v. Jus- 
tives, 434 


CORPORATIONS. 
See Constirution, Bits, 


&e. 


COURTS. 

1. When it appears from the 
record, that a cause was 
tried at a special term of 
a Superior Court, it is to 
be presumed, prima facie, 
that ap order for holding 
it was duly made, and that 
it was duly held. Spark- 
man v. Daughtry, 168 

. A Superior Court, at a spe- 
cial term, has the same 
power to remove a cause 
to another county, that it 
has at a regular term, 


Ibid. 
DEED. 

There is no rule of law, 
which directs, that a con- 
sideration is to be inferred 
from the fact of the exe- 
cution of a sealed instru- 
ment. A deed is valid 
without a consideration, 
and therefore the law 
makes no inference, one 


way or the other, as to the | 
Walker v.| 
Walker, 335 | 


consideration. 


DETINUE. 


1. In an action of Detinue, | 


a declaration for “a set 





of turner’s tools,” is too 
indefinite, and cannot be 
supported. March v. 
Leckie, 172 


. But, if there be added the 


words, “being the same 
formerly owned by one 
Burkett,” the description 
becomes sufficiently spe- 
cific, and capable of being 
identified, Jbid. 


DIVORCE. 


. As the allegations in a 


petition for a divorce are 
directed by Statute to be 
sworn to, it is more em- 
phatically required in such 
a case than in others, that 
the allegations and proof 
should correspond ; other- 
wise the Court cannot de- 
cree a divorce. Foy v. 
Foy, 90 


. Where a petition for a 


divorce is amended, the 
facts alleged in the amend- 
ment must be sworn to, or 
they will not be regarded. 
Ibid. 


. Ifa wife leaves a husband, 


and refuses to live with 
him, without sufficient 
cause, and he afterwards 
lives in adultery, this is no 
cause for granting her a 
divorce. Ibid. 


. If a husband is accused of 


a crime, or is guilty of it, 
this is no sufficient cause 
for the wile to refuse to 
live with him, and she is 
not thereby justified in a 
violation of the marriage 





vow: She took him “for 
better or for worse.” J bid. 


DOWER. 
. Under our Statute (Rev. 
Stat. ch. 121, sec. 11) bar- 
ring the claim of an adul- 
teress for dower, “if she 
willingly leave her hus- 
band and go away and 
continue with her adulte- 
rer,” although the wife 
doth not continuaily re- 
main in adultery with the 
adulterer, yet if she be 
with him and commit 
adultery, it is a “continu- 
ing” within the Statute ; 
and, if she once remain 
with the adulterer in adul- 
tery, and he afterwards 
keep her against her will, 
or if the adulterer turn 
her away, she shall still be 
said “to continue” with 
the adulterer, within the 
Statute. Walters v. Jor- 
dan, 361 
2. There may not be an 
adultery before the wits 
leaves her husband, nor an 
elopement with the man, 
with whom she afterwards 
committed adultery, but 
she is barred by adultery 
with any person, superve- 
nient upon her willingly 
leaving her husband. [bid. 
. But, in order to support, 
under this Statute, a bar 
to the claim of dower, it 
must appear that the wife 
willingly left her husband. 
If driven away by him or 





by his compulsion, the 
wife does not forfeit her 
dower. Ibid. 


4. It is immaterial whether 


the adultery was commit- 
ted before, or after the 
separation. Ibid. 


Pearson, J., dissent. 


EJECTMENT. 


1. Ap action of Ejectment 


does not abate by the 
death of the lessor of the 
plaintiff. Thomas v. Kel- 
ly, 43 


. Where, upon the death of 


the lessor, some of the 
heirs come in and are 
made parties, and others 
refuse to do so, a nonsuit 
cannot be entered for that 
cause, Ibid. 


. The defendant may, if he 


thinks proper, obtain arule 
upon the heirs, to give se- 
curity for the costs, which 
the Court will grant, if 


they are in danger, as if 
the sureties to the prose- 
cution bond, already giv- 
en, are insolvent, or in 


doubtful circumstances, 


I bid. 


. Where A, conveyed land 


to B, and subsequently re- 
mained in the actual ad- 
verse possession for more 
than seven years; Held, 
that.A could not recover, 
without showing some col- 
or of title, acquired after 
his conveyance to B, and 
that his possession was un- 
der that colorable title — 





Johnson v. Farlow, 84 
5. If A could have shown 
that his colorable title and 
adverse possession com- 
menced after his deed to 
B, that deed would not 
have estopped him; be- 
cause the title so claimed 
would not have been in- 
consistent with that he 
conveyed to B, Ibid. 

6. The last proviso to the 
first section of the Act of 
Limitations, Rev. Stat. s. 
1, extends to cases, where 
the plaintiff has been non- 
suited, as well as to those 
in which a verdict has 
been found against him. 
Long v. Orrell, 123 
. Where there are several 
demises of divers persons | 
iu the declaration in the | 





first action of ejectment, it | 
is not necessary, that a de- | 
mise from each of those 10. Where one enters under 


persons should be laid in | 
the declaration in the se- | 
cond action, but it is suf- | 
ficient for the second de- 
claration to be on the sin- | 
gle demise, from that one | 
or more of the lessors in | 
the former suit, in whom | 
the title is found to have | 
been; for the count on | 


8. By bringing an ejectment, 


a party, then having the 
right of entry, shall con- 
tinue to have it, as long as 
that action pends, and af- 
terwards, also, if, within 
one year afterwards, he 
will bring another action, 
and so on from time to 
time—no matter who may 
be at any time the tenant 
in possession, J bid. 


. An attempt to procession 


land, under the Act, Rev. 
Stat. ch. 91, is not em- 
braced in the last proviso 
of the first section of the 
Act of Limitations, Rev. 
Stat. ch. 65, so as to pre- 
vent actions of ejectment 
from being barred, if 
brought within one year 
after a failure to recover 
in a preceding action — 
Crump v. Thompson, 150 


a conveyance of some col- 
orable title for a particular 
parcel of land, the rule is, 
that possession of part is 
prima facie possession of 
the whole, not actually oc- 
cupied by another’; as the 
documentary title defines 
the claim and possession. 
Thomas v. Kelly, 269 


each of the several de- | 11. But itis otherwise, when 


mises is, in law, the same | 
as a separate action, and, | 
therefore, the title of each | 
person is saved, who was 
a several lessor in such ac- | 
tion, Ibid. 


one enters without any 
color of title, for then, 
there is nothing by which 
the possession can be con- 
structively extended be- 
yond his occupation, Ibid. 
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12. Although in an action of | 
ejectment. the usual course | 
is to recover nominal dam.- | 
ages, leaving the real dam- 

ages to be recovered in | 
the subsequent correlative | 
action of trespass for the | 
mesne profit, yet it would | 
not be error to direct that 

the actual damages should 

be assessed in the eject- | 
ment, the division of the | 


actions being merely for | 


convenience. Miller v. 


Melchor, 


tion to the report of arbi- 


trators, to whom an action | 


of ejectment has been re- 
ferred, to direct the a- 
mount of damages sustain- 
ed by the trespass, to be 


entered for the plaintiff, | 3. 
Ibid. » 
14. If a lessor, who dies, be 
tenant for life. judgment | 
may be rendered, though 
the Court may refuse to a- | 
mend a writ of possession 


thereon. 


15. Where the estate is con- 


tinued in heirs, judgment | 


is to be rendered as if the | 
lessor were alive; and a | 
writ of possesion may al- | 
so be delivered, though | 
that is to be done under | 
the directions and control 
of the Court, as to the per- 
sons entitled to be put in 
by the Sheriff, bid. 

16. Where the defendants 
are a part of the heirs of 


439 | 
13. Therefore, it is no objec- | 


Wilson v. Hall, | 
489 | 
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the deceased lessor, the 
proceedings under the 
judgment and execution 
should be accordingly 
modified, by net putting 
the defendants out of pos- 
session, but by putting 
in the other heirs with 
them, J bid. 


ESTOPPEL. © ° 


. A ,widow, continuing in 


possession of land, is es- 
topped to deny the title 
derived under her hus- 
band’s deed. Grady v. 
Baily, 221 


.One may be equally es- 


topped, as to two adverse 
claimants, so as to be con- 
cluded when sued by ei- 
ther. Ibid. 

Thus, where a widow in 
possession, claiming dow- 
er, was estopped by deed 
given by her husband, she 
cannet remove the estop- 
pel and defeat the bar- 
gainee, by giving up her 
possession to one claiming 
under a fi. fa. prior to the 
deed, and then immediate- 
ly resuming the possession 
under him, J bid. 


. The owner of a tract of 


land, purchased at the 
Cherokee sales, is estop- 
ped to deny the right of 
one, who has bought at a 
sale under an eaecution 
against him, though such 
purchaser at the Cherokee 
sales has not vet paid the 
State and therefore has 











. Where a witness to acon- 


. Where a plaintiff gives 
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acquired no legal title. 
Hunsucker v. Tipton, 481 
A lessee cannot deny his 
lessor’s title, until he is 
discharged from the estop- 
pel, arising out of his 
lease and possession, by 
yielding up possession to 
his lessor. His accept- 
ance of a lease from an- 
other and acknowledg- 
ment of possession under 
him, will not discharge 
the estoppel. He may be 
equally estopped as to 
each. Freeman v. Heath. 
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tract, subsequently to his 
attestation, acquires an in- 
terest in the contract, 
through or under one of 
the contracting parties, he 
is an incompetent witness 
for the party so creating 
the interest, unless the cir- 








cumstances entirely nega- 
tive any idea of fraud, as 
where the interest was 
thrown upon him by the 
act of the law, or where, 
after attestation of an in- 
strument, the witness has 
married the party seeking 


to establish the instru- | 
ment. Overman v. Co- 
ble, 1 





evidence of the declara- 


tions of a defendant, the | 


defendant has a right to 
call for all the defendant 
said at the time, provided 





it be pertinent to the is- 
sues or to the declarations 
proved by the plaintiff, but 
not otherwise. Jbid. . 


. Under our Statute (Rev. 


Stat. ch. 31, sec. 68,) the 
deposition of an absent 
witness may be received 
in evidence, whenever the 
witness has left the State, 
either with an intention of 
changing his domicil, or 
under the expectation of 
being absent for a time, 
which will include two 
terms of the Court, say 
six months. But it can- 
not be received, when the 
witness is absent tempora- 
rily for a short time, as, in 
the case of a seaman, on 
a voyage to New York or 
Charleston, when his re- 
turn may be expected in 
two or three months at 
farthest. Alexander v. 
Walker, 13 


. A party may prove by his 


own affidavit the loss of 
any. imstrument, unless it 
be a negotiable paper.— 
McRae v. Morrison, 46 


. The impression of a wit- 


ness, who professes to have 
any recollection at all, is 
some evidence, the weight 
of which is a matter for 
the jury and will, of course, 
depend very much upon 
circumstances. J bid. 


. Where there was a conspi- 
racy to commit an offence, 
it is not competent on 
the trial of one of the con- 














spirators, to give in evi- 
dence the declarations of 
another conspirator, made 
_after the offence had been 
committed ; because they 
were not made in further- 
ance of the common de- 
sign. State v. Dean, 63 
. A witness may refresh his 
memory, by looking at a 
book of entries, kept by 
himself, without produc- 
ing the book on trial.— 
State v. Cheek, 114 
. To receive in evidence, 
under our Statute, a cer- 
tified copy from the Sec- 
retary of State, of an Act 
of Assembly of another 
State, it is sufficient that 
the seal of the State be 
attached to the certificate, 
required from the Govern- 
or. It is not necessary that 
it should be attached to 
the Secretary’s certificate. 
Ibid. 
9. A transcript of a Statute, 
once duly certified by the 
Secretary of State, in the 
manner prescribed by our 
law, is evidence, at all 
times, of its being in force 
according to its terms, un- 
less a repeal be shown.— 
I bid. 
10. Evidence is admissible, 
as to the genuineness of a 
bank note, of the opinion, 
not only of cashiers and 
tellers of banks, but, also 
of merchants, brokers, and 


others, who habitually re- | 


ceive and pass the notes 
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of a bank for a long 
course of time, so as to 
become thoroughly ac- 
quainted with them, and 
able to judge between a 
true and a counterfeit bill, 
and have that knowledge, 
among qther things, tested 
by the fact, that no bill, 
passed by the witness, 
has been returned, though 
there has been ample time 
for it, if any of them were 
not genuine. I bid. 


11. In tresspass for false im- 


prisonment, the plaintiff 
proved, that, under a 
claim of right, he entered 
a field cultivated and oc- 
cupied by one of the de- 
fendants, and gathered 
and took away corn there 
growing, whereupon he 
was arrested for petit lar- 
ceny by the defendants, 
and committed to jail._— 
The defendants then of- 
fered to prove, that the 
plaintiff’s land had been 
sold by the sheriff, under 
an execution against the 
plaintiff himself. This ev- 
idence was offered in mit- 
igation of damages, and 
rejected by the Court be- 
low. Held, that, under 
these circumstances, the 
evidence should have been 
received. Sawyer v. Jar- 
vis, 179 


12. To an exception for the 


rejection of evidence, it is 
a sufficient answer that it 
was irrelevant. State v. 
Arnold, 184 
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13. Where evidence offered 
is irrelevant in law, and 
calculated to mislead or 
prejudice the minds of the 
Jury, it would be error in 
the Court to receive it.— 
Ibid. 

14. In the trial of an indict- 
ment for murder, when 
the dying declaration of 
the deceased is, that “A 
B has shot me, or has kil- 
led me,” the Court must 
presume, prima facie, that 
the deceased intended to 
state a fact, of which he 
had knowledge, and not 
merely to express an opin- 
ion. The Jury must judge 
of the weight of this, as of 
other evidence, by the ac- 
companying circumstan- 
ces. If he merely meant 


to express his opinion or 
suspicion, as an inference 
from the other facts, the 
jury should disregard it as 


evidence in itself. Ibid. 

15. When the defence on an 
an indictment for murder 
is, that the prisoner was 
under the age of presum- 
ed capacity, the onus of 
proof fies upon the prison- 
er. Ifthere be no proof 
and the age can be as- 
certained by inspection, 
the Court and Jury must 
decide, Ibid. 

16. On the trial of an indict- 
ment for murder, the affi- 
davit of the deceased, 
though not taken accord- 
ing to the Act of 1715, is 
competent and proper evi- 





dence, as a dying declar- 
ation. Ibid. 

17. It seems, that, although 
a proposition to compro- 
mise, rejected by the oth- 
er party, could not be 
heard, yet admissions of 
facts, made by the defend- 
ant in the conversation 
with the party proposing 
the compromise in evi- 
dence. But there can 
be no doubt, that such 
admissions are compe- 
tent evidence, when made 
to one, who informs the 
defendant, that he has 
no authority to compro- 
mise. Daniel v. Wilker- 
son, 329 

18. There is no law requir- 
ing leases for years to be 
registered, and, therefore, 
a copy from the register’s 
books is not evidence, as 
in the case of deeds for 
freehold estates. Burnett 
v. Thompson, 379 

19. A map, which is not 
shown to have been made 
before the conveyance, 
under which a party 
claims, is not evidence for 
said party. Ibid. 

20. Proof of a deed by one 
witness is sufficient; and 
proof of the handwriting 
of one witness, both being 
dead, is also sufficient. — 
Ibid. 

21. The general rule is, that 
a witness must speak to 
facts, and cannot give his 
opinion as derived from 
these facts. The only ex- 





ceptions are as to ques- 
tions of science and of san- 
ity. Bailey v. Pool, 404 


22. It is not necessary for a | 


purchaser at an execution | 


sale to produce a judg- | 
ment corresponding ex- | 


actly with the execution, 


nor, it seems, any judg- | 


ment at all. Green v. 
Cole, 425 


23. The declarations of a | 
sick person, at any partic- | 
ular time, of his sufferings | 


and condition, are evi- 
dence so far as they refer 


to the time, at which they | 


are made; but declara- 
tions of such persons as 
to their state and condi- 
tion at any preceding pe- 
riod dre not admissible.— 
Lush vy. McDaniel, 485 
24. Physicians alone are per- 
mitted to give their opin- 
ion as to the existence, 
nature or extent of disease 
in any person. Ibid. 


ae | 
25. Where it is alleged that | 
a slave was unsound at | 
the time of her sale, in | 


consequence of her then 
having the venereal dis- 


ease, evidence of physici- | 
ans is competent to show, 
that the disease did not at | 
that time prevail in the | 


neighborhood in which she 


was sold, but did prevail | 
in the town, about seven- | 
ty-five miles distant, to | 
which she was taken by | 
the purchaser soon after | 


the sale. J bid. 
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See Srtanver, Fravp, 
Wits, Execution. 


EXECUTIONS. 


'1. An execution, to Which a 


Sheriff of a county is a 
party,—either plaintiff or 
defendant — directed to 
such Sheriff, is null and 
void; and the Sheriff is 
not bound to make any re- 
turn thereon, and, conse- 
quently, cannot be amerc- 
ed for neglecting or refus- 
ing to do so. Bowen v 
Jones, 25 


. Where A, a defendant in 


an execution, places funds 
in the hands of the Sher- 
iff for the satisfaction of 
the execution, and the 
Sheriff enters on it “ satis- 
fied,” but, betore he makes 
his return, another ar- 
rangement is made be- 
tween the Sheriff and A, 
and the funds are with. 
drawn and applied by A 
to another purpose, upon 
which the Sheriff strikes 
out the entry of satisfac- 
tion; Held, that, when 
sued upon the judgment 
on which this execution is- 
sued, A could not avail 
himself of this arrange- 
ment with the Sheriff in 
support of a plea of pay- 
ment, but that the plain- 
tiff, though he might pro- 
ceed against the Sheriff, 
yet had not lost his reme- 
dy upon the judgment. 
Tarkinton v. Guyther, 100 
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3. In claiming land under an 
execution sale, the enqui- 
ry is, has the Sheriff sold 
this particular land, and 
his return is to be taken 
as true, until the contrary 
appears. Jackson v. Jack- 
son, 159 
. Where the Sheriff return- 
ed, “ Levied on 265 acres 
of land, lying, &c., where- 
on Iredell Jackson now 
lives,” and in his deed con- 
veyed two tracts, one of 
100 acres and one of 165, 
not contiguous, but sepa- 
rated by another small 
tract, and it appeared that 
the defendant lived on one 
tract, and cultivated the 
whole as one plantation ; 
Held, that the levy and 
conveyance by the Sher- 


iff were not too indefinite | 


nor inconsistent, bid. 


. Held, further, that in such | 
a case, parol evidence of | 
the identity of the land | 


was properly admissible, 


Ibid. 


. In a forthcoming bond, it | 
is not necessary to insert | 
the names of the parties, | 
at whose instance the exe- | 


cutions, levied on the pro- 
perty, have issued. 


coming bond are not dis- 
charged, because the re- 
turn day of the executions 
ievied is before the day, on 
which, by the terms of the 
condition, the property 





Gra- | 
dy v. Threadgill, 228 | 
The obligors in a forth. , 


was to be delivered, tho’ 
no new executions were 
issued, Ibid. 


. No form is prescribed by 


our act of Assembly fora 
forthcoming bond, and a 
condition that the proper- 
ty shall be forthcoming, or 
be delivered at the time 
and place of sale, is suffi- 
cient, bid. 


. To enable a plaintiff to 


maintain an action on a 
forthcoming bond, it is not 
necessary for him to have 
paid the amount of the ex- 
cutions to the plaintiffs 
therein, Ibid. 


10. The omission to deliver 


to the surety in the forth- 
coming bond a descriptive 
list of the property levied 
on, does not render the 
bond void. It is a privi- 
lege of the surety, and he 
may waive, or not require 
it. if he thinks proper, 
I bid. 


1. A Sheriff is not bound 


to collect an execution, 
and pay the amount to the 
plaintiff, before the return 
day of the writ. Patten 
v. Mann, 444 


12. Where an execution a- 


gainst two does not distin- 
guish which is principal 
and which surety,the Sher- 
iff has a right to collect it 
from either; and the one 
from whom it is collected, 
has no cause of action a- 
gainst the Sheriff, though 
he claimed to be only a 





surety and though the 
plaintiff in the execution 
directed the Sheriff to col- 
lect it from the other. 
Shufford vy. Cline, 463 
18. Although a venditioni 
exponas is not a part of 
the record, so as to carry 
absolute verity with it, yet | 
it is the authority under | 
which an officer acts and | 
his only authority to sell, | 
and is therefore a necessa- | 
ry part of the evidence, to 
support the title of a pur- 
chaser at a sale under such 
an execution. Simpson v. 
Hiatt, 470 





14. So, the return of a Sher- 
iff on such venditioni be- 
ing an official act, is also 
competent evidence, Jbid. 


15. In this case,the evidence 
as in the case of the Sher 
iff's deed, is only prima 
facie, and may be rebut- 
ted by other evidence, Ibid 

16. If a Sheriff levies an ex- 
ecution upon land, when 
there is sufficient person- 
al property to satisfy the 
debt, any injury inflicted 
is a matter between the 
Sheriff, and the owner of 
the property, the defend- 
ant in the execution, Ibid. 

17 The Sheriff's return up- 
on an execution is prima 
facie evidence of a sale, 
and as to who was the 
—" Simpson v. 

iatt, 473 

* 18. Where one, against 





whom a fi. fa. has issued, 
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pays the amount to the 
plaintiff in the execution, 
the Sheriff, who did not 
levy the execution before 
the return day, whereby it 
became functus _ and 
was not in law in his hands 
at the time of the payment 
is not entitled to recover 
commissions from the de- 
fendant in the execution, 
without an express prom- 
ise to pay them. Kincaid 
v. Smyth, 496 


EXECUTORS AND AD- 
MINISTRATORS. 

1. Ina suit by legatees or 
distributees against an ex- 
ecutor or administrator, 
this Court has the power 
to review the decision of 
the Courts below in the 
allowance of commissions. 
Shepardy. Parker, 103 

. This power may be exer- 
cised, not only where the 
allowance has been made 
upon a wrong principle, 
as in the case of a retain- 
er, or a delivery over of 
slaves being considered a 
disbursement, but also 
when the commissions al- 
lowed below are clearly 
either inadequate or ex- 
cessive. Ibid 

3. Where the exercise of 
discretion is in reference 
to a matter, arising collat- 
erally and which does not 

resent itself as a question 
in the cause, the decision 
in the Court below is con- 
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clusive, as in the case of 
amendments, &c. But 
when the discretion is ex- 
ercised in reference toa 
question in the cause, the 
appeal, bringing up the 
whole case, necessarily 
brings that up. Ibid. 

. The allowance of com- 
missions to executors and 
administrators is in every 
case, a question in the 
cause. Ibid. 

. Commissions may be al- 
lowed on a note, due to 
the testator or intestate, 
delivered over as a pay- 


ment in cash, by the exe- | 


cutor or administrator to 
a legatee or distributee.— 
I bid. 
6. Itis not necessary, in any 
case, for the representa- 
tive of a deceased plain- 
tiff to issue a scire facias 
to make himself a party, 
but he may be made so, 
by an application to Court, 
and the law keeps the de- 
fendant in Court for two 
terms, for that purpose.— 
Borden v. Thorpe, 299 
7. Where, after an appeal to 
the Supreme Court, the 
defendant, appellant, dies, 
and there has been an ad- 
ministration de bonis non 
iY if no error is 
ound, the judgment is, 
that there was no error in 
the original judgment, and 
that the plaintiff recover, 
here, the damages and 
costs against the adminis- 








trator de bonis non, to be 
levied de bonis intestati, 
and also against the sure- 
ties for the appeal. If the 
plaintiff cannot thus ob- 
tain satisfaction, he must 
proceed either by scire 
facias or action of debt 
on the judgment against 
the administrator de bonis 
non, in order to charge him 
therein with assets; for 
the question of assets can- 
not be put in issue upon a 
scire facias to revive a 
suit before judgment.— 
I bid. 


. It has been the practice 


in this State, when a de- 
fendant dies, while a 
cause stands on issue, to 
allow his executor, when 
brought in, to plead the 
want of assets; but it is a 
practice tolerated among 
the profession for their 
own convenience, and has 
passed sub silentio, and 
cannot be sustained, if ob- 
jected to, Ibid. 


. A scire facias against an 


executor, before final judg- 
ment, is merely to make 
the executor a party to the 
record, and, though the 
judgment be against the 
executor, it is not a judg- 
ment fixing him with as- 
sets; a second scire faci- 
as is necessary for that 
purpose, in which he may 
plead a want of assets, or 
make any other defence, 
which he might have made, 





532 


if sued on a judgment a- 
gainst the testator. The 
only instance in which a 


plea can be admitted, is | 


that of release, or satisfac- 
tion since the last contin- 
uance 


case shown, as, indeed, 
they might have been 
pleaded by the original de- 
fendant, J bid. 

10. In no instance has the 
executor of a defendant 
the right to make a per- 


to deny his representative | 
character, which may be | 
summarily determined by 


the Court, or by a collat- | 


teral issue, bid. 
11. If, on an appeal to the | 


Supreme Court, the judg- | 
ment below be not revers- | 
ed, the actual judgment 
here must be for the dam- 
ages assessed, de bonis in- 


testati, and against the 
sureties for the appeal, 
Ibid. 

12. On the trial of a collat- 
eral issue between the ad- 
ministrator and heirs, as 
to assets, in a suit by a | 
creditor, one of the heirs | 
is an incompetent wit- 
ness for the administrator, 
though he may have re- 
leased to him all his inter- , 
est in the personal estate, | 
and also an amount sup- | 
posed to be the value of | 
the real assets descended | 








: wuich, from neces- | 
sity, would probably be | 
received upon a proper 
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tohim. Carrier v. Hamp- 
ton, 436 


13. In such a proceeding by 


sci. fa. any one of the 
heirs can tender the issue, 
and, if found against the 
administrator, the credit- 
or would have execution 
against him for the sum 
found in his hands, which 
would necessarily operate 
to the exoneration pro- 
tanto of all the real estate 


descended, Jbid. 


‘See ruis case, 11 Ire. 307. 
sonal defence, except only | 


FEMES COVERT. 


1. Property conveyed to a 


married woman, after a 
decree obtained in her fa- 
vor under the Act, Rev. 
Stat. ch. 39, sec. 12, is 
not protected against the 
claims of the husband’s 
creditors, if the husband 
has paid, either from his 
own means, or the earnings 
of his infant children, whe 
live with him, the whole 
or any considerable por- 
tion of the purchase mo- 
ney. Worth v. York, 206. 
A certificate of probate 
on the deed of a feme cov- 
ert set forth that the deed 

‘was exhibited in open 
“Court and the execution 
“ thereof by, (the husband) 
“was proved by” (T.S., 
a subscribing witness) “and 
acknowledged by” (the 


feme covert ;) “when, on 


motion in open.Court,” (L. 
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S. Eq.) one of “ the presid- | 


ing Justices, was appoint- 
ed to take the private ex- 


amination of” (the said | 
feme covert) “as to her | 
consent in signing the said | 
deed ; who reported she | 
to have 


acknowledged 


signed it of her own free | 


will and accord, without | 
any compulsion from her | 


said husband. Ordered io 
be recorded.” Held, that 
the probate was sufficient 
to make the deed valid a- 
gainst the wife. Beckwith 
v. Lamb. 400. 


FENCES. 

A defendant may be convic- 
ted on an indictment, un- 
der the Act of 1846--’7 
forbidding the removal of 
fences, &c., if it appear 
that the ground, which the 
fence surrounds, was in a 
course of preparation for 
making a crop, or used in 
the course of husbandry, 
though no crop was actu- 
ally planted or growing on 
it, at the time of such re- 
moval. State v. Allen, 36. 


FORCIBLE ENTRY. 

. A forcible detainer is not 
indictable, where the en- 
try was peaceable and law- 
fal. State v Godsey, 348 


. From the finding of the 

jury, that the defendant 

“unlawfully and with a 

strong hand detained,” it 

cannot be implied, that the 
63 
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entry was also unlawful, 
I bid. 


FORGERY. 


. Where a genuine instru- 


ment is altered, so as to 
give it a different effect, 
the forgery may be spe- 
cially alleged, as constitut- 
ed by the alterations, or 
the forgery of the entire 
instrument may be charg- 
ed. State v. Weaver, 491 


. An indictment for forgery 


of an instrument, profes- 
sing to set it out accord- 
ing to its tenor, should 
give the names, in de- 
scribing the instrument, 
spelt as they appear spelt 
in the original, Ibid. 


‘FRAUDS & FRAUDU- 





LENT CONVEYANCES. 
1. Where A. being in embar- 


rassed circumstances, pur- 
chased a tract of land from 
B, and paid for it, and then 
caused a deed to be made 
from B to A’s sons, with 
a view of defrauding his 
creditors, Held, The per- 
sonal estate being exhaus- 
ted, and debts remaining 
unpaid, that A’s adminis- 
trator could not obtaina 
license from the Court, un- 
der the Act of 1846--’7, to 
sell the said land for the 
payment of the debts ; be- 
cause the fraudulent con- 
veyance was not made by 
the intestate himself, and 
the trust in the sons was 
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one, which could not have 
been sold by fi. fa. or at- 
tachment, in the lifetime 
of A, nor could a Court of 
equity interfere to enforce | 
the performance. The 
only remedy for the cred- | 
itor was, by a suit in| 
Equity, founded, not on 
the trust, but on the fraud, 
by which the property of 


A had been withdrawn 1. 


| 


from the payment of A’s | 
debts. Rhem v. Tull, 57 | 
. What constitutes fraud, is 

a question of law. Har- | 
dy v. Simpson, 132, 


. In some cases fraud is se/f- | 
evident, when it is the | 
province of the Court so | 
to adjudge, and the Jury 
has nothing to do with it. 


Ibid. 

. In other cases, it depends 
upon a variety of circum- 
stances, arising from tne 
motive and intent, and 
then it must be left, as an 
open question of fact, to 
the Jury, with instructions 
as to what, in law, consti- 





tutes fraud, Jbid. 
. And, in other cases, there 
is a presumption of fraud, | 
which may be rebutted. 
Then, if there is any evi- 
dence tending to rebut it, 
that must be submitted to 
the Jury; but, if there is 





no such evidence, it is the 

duty of the Court so to ad- | 

judge, and act upon the | 
resumption, Ibid. 


6. hen A. made a fraudu 
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lent deed of trust of cer- 
tain property to C., and C. 
for a fair price and bona 
fide conveyed the property 
to B., Held, that B. acquir- 
ed a good title, notwith- 
standing the previous frau- 
dulent transaction. White 
v. White, 265 


GRANTS. 
A grant, founded on an en- 
try, made on land subject 
to entry, cannot be collat- 
terally impeached, for de- 
fects in the entry, or irreg- 
ularity in any preliminary 
proceeding. Stanmire v. 
Powell, 312 


. But when the law forbids 


the entry of the vacant 
land, in a particular tract 
of country, a grant for a 
= of such land is abso- 
utely void ; and that may 
be shown in ejectment, 
Ibid. 


. The General Assembly, in 


1849, passed the following 
resolution: Resolved, That 
the Secretary of State be, 
and he is hereby author- 
ized and required, to issue 
to Ailsey Medlin, or her 
heirs or assigns, for the 
services of her father, &c.; 
or his heirs or assigns, a 
grant or grants, for a 
quantity of land, not ex- 
ceeding 640 acres, to be 
located in one body, or in 
quarter sections, of not 
less than 160 acres, on any 
of the lands of this State, 
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now subject to entry by 
law; said grant or grants 
to be issued on the appli- 
cation of the said Ailsey 
Medlin, her heirs or as- 
signs, as she or they may 
prefer in one or four grants. 
2, That the said warrant or 
warrants shall or may be 
laid, so as to include any 
lands now belonging to 
the State, for which the 
State is not bound for title; 
provided that this act does 
not extend to any of the 
Swamp lands in this State. 
The grant under this res- 
olution issued for land ly- 
ing in the Cherokee Coun- 
try, Ibid. 

eld, that the grant was 
void, having issued for 


land lying in the Cherokee 
Country, where the lands 
are prohibited from entry 
by the general law, and 
where, indeed no entry ta- 
ker’s office is established, 
Ibid. 


GUARDIAN & WARD. 

1. A guardian can only hire 
out the slave of his ward, 
until the latter comes of 
age. Milton v. McKes- 
son, 475 

2. Uponcoming of age, the 
ward has a right to take 
the slave out of the pos- 
session of the person, who 
has hired him from the 
— for a long period, 

id. 





INDICTMENTS. 


1. A nolle prosegui in crimi- 


nal proceedings does not 
amount to an acquittal of 
the defendant, but he may 
again be prosecuted for 
the same offence, or fresh 
process may be issued to 
try him on the same in- 
dictment, at the discretion 
of the prosecuting officer. 
The defendant, however, 
when a nolle prosequi is 
entered, is not required to 
enter into recognizance 
for his appearance at a- 
ny other time. Séate v. 

hornton, 256 


. A capias, after a nolle 


prosequti, does not issue as 
a matter of course, at the 
will of the prosecuting of- 
ficer, but upon permission 
of the Court first had, and 
the Court will always see, 
that its process is not abus- 
ed, to the oppression of 
the citizen, i bid. 


. An indictment for receiv- 


ing stolen goods must aver 
from whom the stolen 
goods were received, so 
as to show that he receiv- 
ed them from the princi- 
pal felon. Hf received 
from any other person, the 
statute does not apply. 
State v Ives, 338 


.In an indictment, under 


the Stat. 1846-7, ch. 7, for 
injury to a dwelling house, 
ot which a lessee, his term 
yet unexpired, has the ac- 
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tual possession, the indict- 
ment, if it can lie at all, | 
must state the property to 
be in the lessee. State v. | 
Mason, 


tion or damage to build- 
ings, &c., by the owner | 
himself, and. in law the les- 
see is the owner, during |1 
the continuance of his | 
term, Ibid. | 


brace the case of destruc- | 





| 
INSOLVENT DEBTORS. | 
1. Where, under the provi- 
sions of the Act of 1848, 
ch. 38, three freeholders 
are appointed to lay off 
property of an insolvent 
debtor, to be exempt from 
execution, they have au- 
thority, under the words 
“other property,” to set | 
apart, for the use of the | 





debtor, a mare and five 2. 


hogs, previded. these arti- | 
cles do not exceed fifty | 
dollars in value. Dean v. | 
King, 20° 
. The Act of 1844 includes, | 
under the ‘term “debts | 
contracted,” a bond given 
after the Ist of July, 1845, 
though the consideration 
of the bond had existed 
before that time, J bid. 


. Under the act of 1848, 
the insolvent debtor has a 
right to have allotments 
for his benefit made by the 
freeholders, from time to 
time, 


as his necessities 
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341 i* 
5. But the act does not em- 









may require, provided the 
allotments be made at in- 
tervals not unreasonably 
short, Jbid. 

Each allotment must be 
complete in itself, so as to 
designate all the articles 
allowed, J bid. 


JAILORS. 
. When a debtor is com- 
mitted to prison, and is 
permitted to take the pri- 
son bounds, the jailor is 
not under any obligation, 
while he continues in the 
bounds, to furnish him 
with provisions for his 
support, nor, of course, 
can the creditor, at whose 
suit he is confined, be com- 
pelled to reimburse the 
jailor for any sum so ex. 
pended. Phillips v. Al- 
len, 10 
Where a debtor, who is 
imprisoned at the instance 
of his creditor, has no 
property in this State, out 
of which the prison fees 
and provisions and his sup- 
port can be satisfied, not- 
withstanding he may have 
sufficient in another State, 
the jailor has a right to 
recover the amount from 
the creditor, under the 
Rev. Stat. ch. 58, sec. 6, 
making him responsible, 
“if the prisoner be una- 
ble to discharge them.” — 
Rurrin, C. J. disssent.-— 
Faucet vy. Adams, 238 
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JUDGMENTS. 

1, There cannot, properly, 
be a final judgment by de- 
fault, upon an appeal from 
a Justice of the Peace ; 
but the matter must be de- 
termiaed upon proofs eith- 
er by the Court or by a 
Jury. Williams v. Beas- 
ley, . 
2. Judgments, taken as of 
course, are from necessity, 
always under the control 
of the Courts, whose judg- 
ments they purport to be, 
and of an appellate Court, 
which can treat the mat- 
ter de novo, Ibid. 


3. Where a sci. fa. on a 
judgment is issued, and 
the plaintiff is nonsuited, 
and issues a second sci. 
fa., a variance between 


the latter and the former 
is not material, if both be 
for the same cause of ac- 
tion and between the same 
parties. Trice vy. Turren- 
tine, 212 
4. In an action on a penal 
bond, the judgment should | 
be for the penalty of the | 
bond and the costs. The | 

} 





damages assessed form no 
part of the judgment but 
should be entered at the 
fout of the record, and en- 
dorsed on the execution, 
for tne guidance of the 
Sheriff, Ibid. 

. Where a judgment on the 
plea of “null tiel record ” 
is reversed on appeal, 
the case must be sent 
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back for judgment of the 
Court below, as to the fact 
of the existence of the 
record, Ibid. 


. Where there is a penal 


bond for the payment of 
money, interest may be 
recovered upon the sum 
really due, up to the time 
of payment, even after 
judgment. Butif the con- 
dition is for the perform- 
ance of some collateral 
act, as to execute a mort- 
gage or deed of trust, as 
additional security for 
payment of money, inter- 
est cannot be recovered, 
on a sci. fa., upon the dam- 
ages assessed, Ibid. 


JUSTICE’S JURISDIC- 


1. 


2. 


TION. 

The same strictness is not 
required in the description 
of a note in a warrant 
from a Justice of the 
Peace, as is required in a 
description in a declara- 
tion in Court. It is suffi- 
cient, if the warrant des- 
cribes the cause of action, 
so as to brfng it within the 
jurisdiction of a single jus- 
tice, as defined by Statute. 
Emmit v. McMillan, 17 
When a Justice of the 
Peace renders a judgment, 
in acase where he has juris- 
diction, everything is pre- 
sumed to have been done, 
which it was necessary to 
do, in order to make the 
judgment regular ; and his 





judgment, like a judgment 
given ina Court of Re- 
cord, is in full force, until 
reversed. Hiatt v. Simp- 
son, 72 


LEASES. 
Verbal agreements for 
leases for any land for 
more than three years, 
and thoge for mining for 


any term, though less than | 


three years, are void, by 
Statute. 
279 
. And a contract to trans- 
fer such a term, or part of 
such a term, must, in like 
manner, be in writing,— 
I bid. 


LIMITATIONS, STAT- 
UTE OF. 

1. In an action of Assumpsit, 
brought for a certain sum 
of money agreed to be 
paid, it is no bar to the 
plea of the Statute of Lim- 
itations, that the defend- 
ant, within three years, 
promised to pay the debt 
in good notes or judgments, 
which promise was acccp- 
ted by the plaintiff, Tay- 
lor v. Stedman, 97 

. An executor’s right to the 
personal property of his 
testator commences at the 
death of the testator, and 
from that time the Stat- 
ute of Limitations begins 
to run against him. Ar- 
nold v. Arnold, 174 


3. When a party claims a ti- | 





| 


Briles v. Pace, | 
4. 








tle in himself under a con- 
veyance from one non com 
pos mentis, and has pos- 
session under such alledy- 
ed title, he does not hold 
as bailee, but although the 
original owner is not bar- 
red by such adverse pos- 
session on account of his 
incapacity, yet when his 
incapacity is removed, or 
he dies, leaving an execu- 
tor, the Statute will begin 
torun, ILbid 

To repel the statute of lim- 
itations, a promise must 
be, either for a sum cer- 
tain, or for that, which 
may be, and afterwards is, 
reduced to a certainty, 
Moore v. Hyman, 272 


. A. brought a suit against 


B., for the amount of one 
hundred and fifty barrels 
of herrings, placed with 
B. for sale. The statute 
of limitations was plead- 
ed. B. claimed a dis- 
charge for six barrels, and 
as to this the parties dis- 
agreed. B. asked A. why 
he sued? The reply was 
for a settlement. B. said 
we are willing to settle, 
and always have been 
willing; and the matter 
was then, by agreement, 
referred to arbitrators who 
never decided. Held, that 
the promise, implied in 
the language used, was 
uncertain as to the sum, 
and, that sum never hav- 
ing been ascertained in 





the mode agreed on, the 

promise, being for an un- 

certain suin,was too vague 
to have any legal effect, 

Ibid. 

6. A _ constable received 
claims to collect from sol- 
vent persons in February, 
1842. The sureties on 
his bond were sued in Oc- 
tober, 1845, for his failure 
tocollect. Held, that the 
statute ot limitations did 
not bar the suit. Chunn 
v. Patton, 421 

. The donee of a slave by 
parol is the bailee of the 


donor, and no length of 


possession, although upon 
aclaim of property, will 
constitute a title in him, 
unless there has been a 
demand and refusal, or 
some act dene in opposi- 
tion to the will of the do- 
nov, changing the nature 
of the possession. Baz- 
ter v. Henson, 459 


MALICIOUS MISCHIEF. 


A man has a property in a 
dog, so that an indictment 
for malicious mischief, in 
killing one, will lie. State 
v. Latham, 33. 
To support an indictment for 
malicious inischief, in kill- 
ing a dog, it must be shown 
that the killing was from 
malice against the master. 
It is not sufficient that it 
was the result of passion, 
excited against the animal, 
by an injury he had done 





to the defendant’s proper- 
ty, Ibid. pg 


MALICIOUS PROSECU- 


TION. 


In an action for malicious 


prosecution, where it ap- 
peared there were circum- 
stances of a_ suspicious 
character against the de- 
fendant in the prosecution 
which would amount to 
probable cause, if unex- 
plained, yet if these were 
denied and satisfactorily 
explained to the prosecut- 
or, before he commenced 
his prosecition, he can- 
not avail himself of the 
defence of probable cause. 
Honeycut v. Freeman, 320 


MARRIAGE. 


. The werds, “the cure of 


souls,” used in the mar- 
riage act, Rev. Stat., ch. 
71, does not imply a ne- 
cessity, that the minister 
should be the incumbent 
of a church living, or the 
pastor of any congrega- 
tion or congregations in 
particular; but they do 
imply that the person is to 
be something more than a 
minister merely, and that 
he has the faculty, accord- 
ing to the constitution of 
his church, to celebrate 
matrimony, and, to some 
extent, at least, has the 
power to administer the 
christian sacraments, as 


acknowledged and held by 
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his church. State v. Bray, 

289 
2. When a marriage is claim- 
ed to have been made by 
a minister, the extent of | 
his authority for that pur- 
pose should appear, J bid. 
. The statute admits every 
one to be a minister, who, 
in the view of his own 
church, has the cure of 
souls by the ministry of 
the word, and of any of 
the sacraments of God, ac- 
cording to its ecclesiasti- 
cal policy: implying spir- 
itual authority to receive 
or deny any desirous to be 
partakers thereof, and to 
administer admonition or 
discipline, as he may deem 
the same to be to the soul’s 
health of the person, and 
the promotion of godli- 
ness among the people. 
Wher to such a ministry 
is annexed, according to 
the canons or statutes of 
the particular church, the 
faculty of performing the 
office of solemnizing mat- 
rimony, the qualification 
of the minister is sufficient, 
according to our statute, 
Ibid. 





MILLS. 

. In condemning an acre of 
land, for the purpose of 
erecting a mill, the Court 
is forbidden to confirm the 
report of the Commis- 
sioners, if it take away 
“houses, @&c.”—and, by 
necessary implication, the 
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Commissioners are forbid- 
den to include them in 
their survey. Burgess v. 
Clark, 109 


2. The Commissioners, there- 


fore, are not authorised to 
include in their valuation 
any houses found on the 
condemned acre, even 
though erected there by 
the petitioner, before the 
proceedings were com- 
menced. The valuation 
must be confined to the 
naked land, J bid. 


MORTGAGES. 


. Whether an instrument is 


a mortgage or not, is a 
question of law for the de- 
cision of the Court, and it 
would be error to submit 
it to the jury. Smith v. 
Jones, 442 


. The probate of a deed of 


trust or mortgage, under 
the provisions: of the Act 
of Assembly, Rev. Stat. 
ch. 37, sec. 25, is not val- 
id, when taken by one, 
who, though acting as 
deputy clerk, has not been 
duly appointed, nor quali- 
fied by taking the oaths to 
support the Constitutions 
of the United States and 
of this State and an oath 
of office, as prescribed by 
the Act, Rev. Stat. ch. 19, 
sec. 15. A registration, 
therefore, under such a 
probate, has no effect in 
rendering such a deed op- 
erative, according to the 
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provisions of the first re- 
cited Act. 


OVERSEERS. 

. The master is answerable 
for any carelessness, igno- 
rance or want of skill in 
his overseer, while en- 
gaged in the course of 
the master’s employment 
whereby a permanent in- 
jury is done to a slave, 
hired from another person. 
Jones v. Glass, 305 
. Per Rurrin, C.J. This 
was simply a case o! bail- 
or and bailee, and on the 
principles applicable to 
that relation, the plaintiff 
should recover, J bid. 


PRACTICE. 
. A party claiming a new 


trial, because of evidence 
improperly rejected, must 
set forth, in his bill of ex- 
ceptions, what was the ev- 
idence tendered, in order 
to enable the Court to de- 
cide upon its relevancy. 
Overman v. Coble, 1 

. In an actionjupon a bond, 
the Court, on affidavit that 
the bond is believed to be 
a forgery, may, at the ap- 
pearance term, under the 
act, Rev. Stat., ch. 31, sec. 
86, order the plaintiff to 
file the instrument for such 
time as the Court may 
think proper, in the Clerk's 
‘Office, for the inspection 
of the defendant and oth- 
ers. McGibboney v. Miils, 
163. 
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3. A Court cannot, under 


the Act, Rev. Stat., ch. 31, 
sec. 86, order the produc- 
tion of papers by the de- 
fendant, on the application 
of the plaintiff, where no 
declaration has been filed, 
so that, in case the papers 
are not produced,the Court 
can render judgment for 
the plaintiff, according to 
the provision of the Act. 
Branson v. Fentress, 165° 
. In indictments for misde- 
meanors, the Court may, 
without the consent of the 
defendant, withdraw a ju- 
ror, when, in its discretion 
it judges it necessary to 
the ends of justice. State 
v. Weaver, 203 
. What amounts to negli- 
gence is’ a question of law. 
And the plaintiffis entitled 
to special instructions up- 
on certain facts presented 
by the testimony, or “ up- 
on the whole case,” if he 
chooses to subject himself 
to the disadvantage of ha- 
ving all the conflicting 
parts taken against him. 
Avera v. Sexton, 247 
. Itis error to refuse such 
special instructions, when 
called for, and to submit 
the matter to the jury, 
with general instructions 
merely, bid. 
. An appeal was taken to 
the Supreme Court, and a 
final judgment there ren- 
dered. A writ of error, 
coram nobis, upon the 
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ground that one of the | 
parties died before the tri- | 
alin the Supreme Court, | 
cannot be allowed in that | 
Court. Latham v. Hodg- | 
es, 297 | 
. Error for 
lies only in the Court, in | 
which the record and | 
judgment are, and not to | 
reverse the judgment of | 
another Court, and, espe- | 
cially, of a higher one, | 
I bid. 
. It is the duty of a Judge, | 
when he does charge upon 
evidence, to collate it, and | 
bring it together in one | 
view, on each side, with 
such remarks and illustra- 
tions, as may properly di- 
rect the attention of the 
jury It is also his duty 
to bring to the notice of 
the | ury, principles of law 

acts, which have an 
sheet bearing upon 
the case, though omitted 
in the argument of coun- 
sel. Bailey v. Pool, 404 | 
10. Where there is error in | 
the charge of a Juge, and | 
it is excepted to, there | 
must be a venire de novo, | 
unless the appellee can | 
shew conclusively from 
the record, that the error 
could not in anywise have 
affected the verdict.— 
Chunn v. Patton, 421 
11, Where there is no proof 
to establish a fact, the ju- 
ry should be so instruct- 
ed ; and it is not the duty 
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of the Court to state to 
them an abstract proposi- 
tion, but to state the law, 
as applicable to the facts 
proved. Brown v. Pat- 
ton, 446 


matter of fact | 12. If the Court be dissatisfi- 


ed with the verdict of a 
jury, they can only grant 
anew trial. They can- 
not, unless by the agree- 
ment of the parties, go 
farther, and direct the 
plaintiff to be nonsuited. 
Dickey v. Johnson, 450 


'18. Where in an action of 


warranty, the only ques- 
tion raised is as to the 
proper rule respecting 
damages, and the jury find 
all the issues in favor of 
the defendant, the charge 
of the Judge becomes im- 
material, and, even if er- 
roneous, cannot be review- 
ed. Ramsay v. Morris, 

458 


14. The true meaning and 


import of the act, Rev. 
Stat. ch. 31, sec. 40, 42, 
are, that if the jury shall 
find a less sum than sixty 
dollars. to be due to the 
plaintiff, he shall not be ° 
nonsuited, if he shall shew 
by affidavit, that the sum, 
for which the suit is 
brought is really due, “ but 
that for want of proof or 
that the time limited for 
the recovery of any arti- 
cle bars a recovery ”+ 
or that for some other 
cause of the like kind the 














verdict was for so small a 
sum, so as to shew that the 


INDEX. 


| 
} 
| 


i 


suit was commenced in| 


the Superior Court in good 


faith, and not for the pur- | 
pose of evading the opera- | 


tion of the act—the ver- 
dict being held to be only 


2. 


prima facia evidence of | 
an intent to make such | 


evasion. As, in this case, 
where the plaintiff fairly 
thought he was entitled to 


interest, but the jury 
would not allowit. Joha- 
ston v. Francis, 465 


15. The decision of the Judge 
below, as to the question 
what the instrument con- 
tains, to be decided by in- 
spection, cannot be re- 
viewed in this Court.— 
State v. Mana, 491 


16. Whether a witness, who | 


has been examined, shail 
be re-examined, is a ques- 
tien of discretion for the 
Judge below and from his 
decision no appeal lies, 
Ibid. 

17. It is error in a Judge to 
tell a jury, in his charge, 
that from the testimony 
of A. B., the prosecutor, 
and from the nature of his 
testimony otherwise, it was 
not possible for the wit- 
ness innocently to be in 
error; it was, therefore, a 
question of guilt on the 
one hand, or corrupt false 
swearing on the other.— 
State v. Presley, 494 
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PRESUMPTION. 
No mere possession of 
land for a period of time, 
less than thirty years, will 
authorize the presumption 
ofagrant. Masonv. Mc- 
Lean, 262 
When @ person has been 
sued on his bond, as ad- 
ministrator, within two 
years after the relator’s 
coming of age, he having 
been an infant at the time 
of the execution of the 
bond, the administrator, 
though the bond was giv- 
en more than ten years 
before action brought, can 
have no advantage from 
the act of Assembly, re- 
lating to presumption of 
payment. Threadgill v. 
est, 310 


. Where a party has been 


absent seven years, with- 
out having been heard of, 
the only presumption aris- 
ing is, that he is then dead 
—there is none as to the 
time of his death. Where 
a precise time is relied up- 
on, it must be supported 
by sufficient evidence be- 
fore the jury, besides the 
lapse of seven years, since 
last heard of. Spencer v. 
Roper, 333 


. To rebut the presumption 


of the payment of a bond, 
the defendant proved that 
the defendant said to the 
holder, “ If you will prove 
that it is my handwrite, 
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and is a just note, I will | 
pay it.” Held, that the | 
plaintiff was bound to show | 
not only the execution of | 
the note, but also its just- | 
ness, as, for instance,what | 


it was given for, the cir- | 2. 


cumstances unfer which | 
it was given, &c., so as to | 
show that it was not ob- 
tained by fraud or sur- | 
prise, &c., and was in| 
fact “a just note.” Walk- 
erv. Walker, 335 


SHERIFF. 

Although a Sheriff may have 
trover or trespass for 
goods seized in execution 
and taken from him by 
another, his deputy can- 
not. ‘The law vests the 
property in the Sheriff, be- 
cause he becomes liable 
for the goods and the debt- 
or is discharged. But the 
law charges the deputy 
with no duty to the cred- 
itor, and if he make de- 
fault in serving an execu- 
tion, he cannot be sued for 
it, but his principal only. 
In such a case the deputy 
is not a bailee, as to the | 
possession, but is merely a 
servant of his superior, 
and holds for him, and 
therefore has no action 
himself. Hampton  v. 
Brown, 18 


SLANDER. 
1. In an action of slander, a | 





INDEX. 


plaintiff has no right to 
ask a witness, what he 
considered to be the mean- 
ing of the words spoken, 
except in the cases: Sas- 
ser v. Rouse, 142 
First, Where the words 
in the ordinary meaning, 
do not import a slanderous 
charge, if they are suscep- 
tible of such a meaning, 
and the plaintiff avers a 
a fact, from which it may 
be inferred, that they were 
used for the purpose of 
making the charge, he 
may prove such averment, 
and then the jury must de- 
cide whether the defend- 
ant used the words in the 
sense implied or not, Jbid. 


. Secondly, The exception 


is, where a charge is made, 
by — @ cant phrase, 
or words having a local 
meaning, or a nick-name, 
when advantage is taken 
of a fact, known to the 
persons spoken to, to con- 
vey a meaning, which they 
understood by connecting 
the words (of themselves 
unmeaning,) with such 
facts, then the plaintiff 
must make an averment 
to that effect, and may 
prove, not only the truth 
of the averment, but also, 
that the words were so un- 
derstood by the person to 
whom they were addressed, 
for, otherwise, they are 
without point, and harm- 
less, Ibid. 








SLAVES. | 
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TAXES. 


1. Under the Revised Stat-| Where contiguous tracts of 


utes, ch. 111, sec. 31, a) 
master is not indictable 
for permitting his slave to 
go at large, hiring his own 
time ; he is only subject to 
the penalty of forty dol-| 
lars, imposed by that sec- 
tion of the Act. Nor is 
the slave indictable. State) 
v. Nat, 154) 
. But the owner is indicta-| 
ble, under the 32d section | 
of the same Act, for per- 
mitting his slave to go at 
large, as a free man, exer- 
cising his own discretion 
in the employment of his 
time, J bid. 
. Under the provisions of 
the 41st sec. of the 11th 
chap. of the Revised Stat- 
utes, the Justice of the 
Peace, before whom a 
slave is brought, charged 
with an offence not capi- 
tal, must decide whether 
the offence is of such a 
nature as to require a 
greater punishment than 
he is authorized to inflict, 
and shall give judgment 
accordingly. State v. Bill, 
373 
. In such a case, an appeal 
is allowed by the act of 
1842, ch. 9, sec. 1, to the 
County Court, which may 
decide without a trial by 
jury. No appeal from that 
Court to the Superior 





Court is authorized by law, 





Lbid. 





land are conveyed and 
held by one deed as one 
tract, they are to be taken 
as one tract, though they 
lie in different counties 
and are separated by a 
river; and, therefore, the 
owner is bound to list 
such lands as one tract in 
the county in which he 
resides. Hairston v. Stin- 
son, 479 


TRESPASS. 


. When an act of violence, 


of itself, is complained of, 
Trespass vi et armis is the 
proper action; when the 
consequences, only, are 
complained of, then Case 
is the proper action. Kel- 
ly v. Lett, - 50 


. In some cases, the party 


may waive the trespass, 
and bring Case for the 
consequential damages, al- 
leging that the act was 
negligently done. But, 
where the act is alleged to 
be wilfully done, Trespass 


is-the only action. The 
right of election cannot 
exist, except in cases 


where there is a separate 
and distinct form of action, 


_ besides the Trespass, Jbid. 
. Where it is alleged that 


the plaintiff was the own- 
er of a mill, a short dis- 
tance frome one occupied 
by the defendant, on the 
same stream, and that the 









defendant, wilfully, and 
with intent to injure the 
plaintiff, frequently shut 
down his gates, so as to 
accumulate a lare head of 
water, and then raised 
them, by which means an 
immertise volume of water 
ran with great force a- 
gainst the plaintiff’s dam, 
and swept it away ; Held, 
that Trespass, and not 
Case, was the proper rem- 
edy, bid. 





._In an action for trespass 
for cutting down timber | 
trees, the rule of damages 
is, the value of the timber | 
when it is first cut down, | 
and becomes a chattel. | 
Bennett v. Thompson, 146 | 


: This rule, however, i¢ ' 2. 


seems, is not applicable to 
cases of cutting down or- | 
namental trees, or where 
the trespass is attended | 
with circumstances of ag- | 
gravation, Ibid. 


TROVER. 
. A, having possession of a 
Note, payable to one B, | 
and not indorsed, and 
claiming the get | 
therein, placed it for col- 
lection in the hands of C, 
who converted the pro- 
ceeds to his own use.— 
Held, that'- A could not 
support an action of tro- 
ver against C, either for 
the Note or the proceeds, 
because he had not the le- 
gal title to either. Her- 
ring v. Tilghman, 392 


2 


11. 
} 


i 


we 


. To maintain trover, the 
plaintiff must shew title, 
or a right of possession, the 
owner being unknown, 
I bid. 

. One, who is an equitable 
owner of a bond, but to 
whom it has not been le- 
gally indorsed, has not 
such an interest in it, as 
will enable him to support 
an action of trover in his 
own name. Killian v. 
Carroll, 431 


USURY. 

In cases of Usury, the 
questi n of a corrupt in- 
tent must be submitted to 
a jury. Kerr v. David- 
SOR, 454 
It is error in the Court to 
assume such intent from 
the fact that a bond for 
money borrowed sets forth 
a larger sum than the a- 
mount actually borrowed. 
Ibid. 


| VENDOR & VENDEE. 


. If the vendor of a slave 
makes to the vendee, at 
the time of the sale, an 
affirmation as to the 
soundness of the slave, 
which is false within his 
knowledge, he is respon- 
sible to the vendee in dam- 
ages. Ferebee v. Gordon, 

350 
. A bona fide purchaser of 
personal property, with- 
out notice, acquires a good 
title, though his vendor 
may have made a prior 





. A covenant of warranty, 


. An estate is determined 


fraudulent conveyance to 
a third person. Plummer 
v. Worley, 423 


WARRANTY. 


annexed to an estate in 
land, determines with the 
estate, to which it is an- 
nexed. But when’ one 
takes a conveyance in fee, 
with covenant of warran- 
ty, from a husband and his 
wife, and the title of the 
wife does not pass, in con- 
sequence of the want of 
her privy examination, yet 
the bargainee takes an es- 
tate in fee, as to all the 
world, except the wife, and 
those claiming under her, 
not barred by the Statute 
of Limitations. Lewis v. 
Cook, 193 





only when it expires by 
its own limitation; and 
when the limitation is in 
fee, the covenants of war- 
ranty run with it, and may | 
be sued on by the bargain- | 
ee and his assignees, when- | 
ever they are evicted by a | 
title paramount, Jbid. | 


. When a man purchases, | 


at a Sheriff's sale under 
execution,the estate,which 
another professes to have 
in fee, to certain lands, to 
which covenants in war- 
ranty are annexed, he ac- 
quires, as incident to the 
estate, the right to those 
covenants, Ibid. 


4, 





Where covenants of war- 
ranty, which run with the 
land, are contained in a 
conveyance, purporting to 
be in fee, the tenant in fee, 
in possession cannot, by 
any assignment, sever the 
covenants, so as to make 
them independent of the 
estate. hey are inci- 
dents, and cannot be dis- 
annexed from their prin- 
cipal. Ibid. 


. Where A., who had a fee 


simple, defeasible in the 
event of his dying without 
issue living at his death, 
conveyed the land in fee 
with general warranty to 
B., and afterwards died 
without issue, Held, that 
the collateral warranty 
barred his heirs and those 
claiming under him. Spru- 
ill v. Leary, 225 


See Jupce Perarson’s dis- 


6. 


. Bell v. Jefflreys, 


senting opinion, 408 
A warranty of the sound- 
ness of a slave includes 
in’ it a stipulation, that 
there is no defect in an 
eye, so as to make it unfit 
for ordinary purposes, and, 
therefore, if the slave is 
near sighted, there is a 
breach of the warranty 
356 


Rurrin, C. J. dissent. 





WILLS. 

It is sufficient, that an attest- 

ing witness to a will makes 

Pridgen v. 
259 


his mark. 
Pridgen, 





WRECK SALES. 
1. A person, who purchases 
goods at a wreck sale, has 


a right to take off his | 


goods by the most conve- 
nient route, though, in do- 
ing so, he has to pass over 
the land of another, who 
has forbidden him to en 








| 
i 


ter on or cross his land for 
that purpose. Hetfield v. 
Baum, 394 


. In such a case, though the 


land has been granted by 
the State, a right of way 
is reserved, from neces- 


‘sity, bid. 








